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Preface

he first edition of California Water was published more than ten years
Tago. At that time, I had some doubts about whether a book of this
kind would be well received. I knew there was a real need for a practical
book that dealt not only with basic water law, but also more generally
with water issues, water development, and the relationship of water to
the environment. Multi-volume treatises were then available as they are
now, but there was nothing that was easily readable for the interested
person. The visible need was not only for the lawyer, but for the engi-
neer, the planner, the elected official, or the community leader who was
interested in water, for those who were looking for a concise, yet still
comprehensive, story of California water. Nonetheless, a book of this
kind is hardly bedtime reading, and I was pleasantly surprised when the
first printing sold out. And, later, even more heartened when people
began to ask about when we were going to put out another edition.

More than a decade later is a good time for the new book. The his-
toric Bay-Delta Accord of 1994 has now achieved legal recognition in
State Board Decision 1641 which was essentially affirmed in Justice
Robie’s landmark opinion. However, the promise of implementation
through the consensus approach of CALFED appears to be fading. The
critical issues on the Colorado River, occasioned by disappearing sur-
pluses and California’s use of more than its basic 4.4 million acre-feet
entitlement, occupied almost a decade of sometimes bitter politics, nego-
tiations, and litigation. But a settlement of those issues is now in place
among the major California water users, the Bureau of Reclamation, and
other Colorado basin states. Water transfers, conservation, recycling, and
conjunctive use of groundwater have begun to emerge as major sources
of supply. The ESA and CEQA have come to overshadow traditional water
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rights in the allocation of the state’s water resources. Global warming is
much in the news, but the impact on our water supplies is still uncertain.
A recent 2007 report by the Public Policy Institute of California asserts
that our decades-old policy of trying to maintain the entire Delta as a
fresh water source is no longer viable, suggesting a return to more natu-
ral saline conditions, and resurrecting the peripheral canal. In 2000, the
Supreme Court issued its most important decision on groundwater law"
since the 1975 opinion in Los Angeles v. San Fernando. The historic settle-
ment in the Friant case restored flows in a reach of the San Joaquin River.
And the legislature and the Supreme Court have now begun to tie the
approval of future urban development to more secure water supplies. So
while much of the history of California’s water development and the
basic principles of water law that were included in the original edition of
California Water are still present in this book, much material has been
added to recount more than ten years of significant change.

As noted in our first edition, we come to water issues from the per-
spective of a law firm that primarily represents public agencies which bear
the heavy responsibility of providing reliable water supplies to a growing
population and some of the most productive agriculture in the world.
Still, we have tried to keep the book impartial, and to fairly represent the
increasing importance of the environmental uses of water. The in-stream
use of water and the consumptive uses of water frequently clash, and we
have devoted significant portions of the book to this issue. At one point,
it appeared that conflict might be on the wane as the Environmental
Water Account and CALFED paid huge amounts of money into ecosystem
restoration. However, recent dramatic declines of pelagic fisheries in the
Delta, and diminishing support for the CALFED consensus approach, have
led to renewed attacks on SWP and CVP Delta exports. Conflict, without
a solution, is the condition as this book goes to press.

On a personal note, I continue to believe that state efforts to create
more storage are sadly lagging. The capture and storage of high flows,
not needed for environmental uses, are vital to long-term reliable water
supplies. Additional surface storage facilities become even more impor-
tant as climate changes may substitute increased rainfall and fast runoff
for the natural storage of water now achieved from mountain snow packs.
Moreover, the increased use of groundwater basins to store water still re-
quires the temporary use of surface storage facilities. Getting water
underground is a slow process. High flows first have to be held somewhere
before they can be percolated into groundwater basins. And storage

* City of Barstow v. Mojave Water Agency (2000) 23 Cal. 4th 1224.



facilities take years, if not decades, to get finally built. Storage facilities
constructed now can help to head off the potentially disastrous impacts
of a long drought, but storage facilities that are only studied and talked
about now, though perhaps to be built later, cannot provide quick relief
from drought. Previous generations planned for growth and to protect
the state against drought. That surplus capacity has now been essen-
tially used up. Without the same kind of foresight, drought will simply
pit cities, farmers, and the environment against each other for the use
of the scarce resource. We should have learned from the electrical crisis
how devastating a shortage in a basic utility service can be. Yet a short-
age of electricity is far more easy to remedy than a shortage of water.
Electricity can be manufactured and purchased from outside the state.
Water has only one advantage over electricity. It can be stored. This
advantage should not be squandered.

— Arthur L. Littleworth
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Introduction

This is a book for everyone who may be interested in the state’s water
supply, and its development and use, as well as in the future of
California. It is a book for local officials—in water districts, cities, and
counties—for engineers and planners, for community leaders, for envi-
ronmentalists and developers, for farmers, and indeed for lawyers and
judges. The book contains broad coverage of water rights law" and re-
lated environmental law. The history of the state’s water use and perhaps
the future allocation of our water supply cannot be fully understood
apart from the basic concepts of water law.

How to Use This Book. This book is not designed to be read like a
novel from beginning to end. The first two chapters should be useful to
everyone, but the following chapters concentrate on specific subjects and
can be read selectively as the need or interest arises. Chapter 12 on the
Colorado River is a good example. It is complete in itself, tracing the his-
tory of the state’s Colorado River rights from the 1924 Interstate Compact
to the recent Metropolitan Water District—Imperial Irrigation District set-
tlement. It is a chapter that should have broad appeal and usefulness.
On the other hand, some chapters focus on discrete legal issues that may
be of interest primarily to lawyers and judges. An example is chapter 6,
which outlines the court cases that have applied the doctrine of “physical
solution” to the resolution of water rights litigation.

The State’s Water Supply. Chapter 1 begins with California’s water
supply—how much do we have, how it is used, how much goes to the
environment and how much to farms and cities. This chapter describes

* There is no attempt, however, to include the level of detail that can be found in several
multi-volume treatises on water law.
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the major water development projects that store water from winter rains
and mountain snow-melt, and distribute that water for later use hundreds
of miles away—San Francisco’s Hetch Hetchy project, East Bay Municipal
Utility District’s Molelumne River aqueduct, Los Angeles’ Owen Valley
system, MWD’s Colorado River aqueduct, the State Water Project, and
the federal Central Valley Project. This is the major network of storage
and delivery facilities that sustains California today.

Water Law in a Nutshell. Chapter 2 is a brave attempt to present a
capsule view of water law, if that is possible. It is the briefest overview of
the basic principles of California water law, and should be of value to
every reader. That may be all the “water law” that some readers will
want to know. Yet for others, this brief introduction may stimulate an
interest going further into chapters 3 and 4. These chapters deal with the
rights to surface waters and to groundwater. The development of water
law—from the claims of miners in 1849 to our massive statewide water
projects—is covered in these chapters in more detail. Groundwater, which
supplies about one-third of our consumptive water demands, is discussed
separately in chapter 4. Groundwater supplies are being overdrafted, i.e.,
“mined” without replenishment, by between one and two million acre-
feet a year. Chapter 4 addresses the efforts to regulate groundwater pump-
ing and the use of underground storage capacity.

Allocation of Water—Consumptive vs. Instream Demands. The
major issue in water law today centers on the question of how much of
the state’s total water supply should be devoted to instream and envi-
ronmental uses, and how much should be used to supply farms and
cities. Collectively, chapters 5, 6, and 7 deal with this issue. More than
one-half of California’s total water supply is now dedicated to environ-
mental uses, and these three chapters discuss the changes in water law
that have shifted the allocation of the state’s water resources from mu-
nicipal and irrigation demands to instream uses. As part of that process,
the nature of water rights as vested property rights, with reliable prior-
ities, has been gradually eroded. The greatest impact has come from the
Endangered Species Act, and this subject receives comprehensive coverage
in chapter 6.

State Water Board and Federal Law. The role of the State Water
Resources Control Board in both water rights and water quality matters
is discussed in chapter 8. This chapter unravels the tangled mess of Bay-
Delta decisions that began in 1988 and led finally to the 1994 Bay-Delta
Accord, and to the CALFED process. Water quality regulation and the
role of EPA and the federal government are also included.



Conservation. The state’s considerable progress in water conser-
vation, the use of recycled water, and in desalination are covered in
chapter 10. Major strides have been made in these areas, and major
opportunities still remain to enlarge our supplies and to use existing
supplies more efficiently.

Transfers. Free-market transfers are shifting water from farms to
cities. Since the 1980s, it has been the official policy of the state to encour-
age water transfers to help meet growing municipal needs. But only in
recent years have we seen much activity. Chapter 11 outlines what is now
occurring, the legal requirements to effect transfers, and the restraints
on such transfers.

Colorado River. Chapter 12 is a comprehensive review of the “Law
of the River,” and an up-to-date account of the most recent develop-
ments, including the “QSA” Agreement among MWD, IID, San Diego
and Coachella, the approval of the United States, and the “soft landing”
that reduces California to its basic 4.4 million acre-feet entitlement.

Reflections. The last chapter has been added for a brief look at the
history of water law and water development in California to see what
lessons might be learned and where the state is going, and to suggest the
direction perhaps the state should be moving towards.
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“The history of California is written on its waters.”

— Justice Ronald B. Robie
State Water Resources
Control Board Cases (2006)
136 Cal. App. 4th 674, 687

“California and water. The two always have been,
and always will be, inextricably linked. No resource
is as vital to California’s urban centers, agriculture,
industry, recreation, scenic beauty, and environ-
mental preservation as its ‘liquid gold’. And no
resource is as immersed in controversy.”

— Introduction to “Liquid Gold,” a 1997
exhibit by the University of California,
Water Resources Center Archives



